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VERIFIED ANSWER OF DEFENDANT
ROBERT GRAY & ASSOCIATES, HARRIS ROBERT GRAY & ASSOCIATES TO
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& ASSOCIATES, INC., AND DOES 1-50, COMPLAINT OF PLAINTIFF CITY OF
PIEDMONT
Defendants.

TRIAL DATE: Not Set

COMES NOW the defendant ROBERT GRAY & ASSOCIATES (hereinafier "RGA")

to answer the complaint on file herein, as follows;
Defendant admits the allegations of the following numbered paragraphs: 2, 3, 5, 6, 8
Defendant RGA denies each allegation of the following numbered paragraphs: 19, 20
Defendant denies the allegations in Paragraph 9 of the complaint, by which it is stated that
HARRIS and RGA "jointly and severally” created plans and specifications.
Defendant denies the allegations in Paragraph 25 of the complaint to the extent it alleges that
RGA was negligent or otherwise acted or omitted to act in an improper manner and to the extent it
alleges that RGA has caused plaintiff to suffer damage. ) _
Defendant admits the allegations of Paragraph 11 ofthe complaint by which it is alleged that
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the project in question encountered incidents, delays, problems and difficulties but denies that such
were due to the acts and/or omissions of this answering defendant.

Defendant admits the allegations of Paragraph 12 of the complaint by which it is alleged that
bedrock was encountered on the project and that specialized excavation equipment was m&mmn
required, but denies the remainder of this paragraph, particularly to the extent it alleges and/or
implies that this answering defendant was responsible for any additional costs in connection

therewith.
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Defendant is unable to admit or deny the allegations of the following numbered paragraphs,
due to lack of sufficient information and belief and thereupon denies them: 1,4, 7, 10, 13, 14 through

18, 21 through 24
Defendant further submits the following affirmative defens&g, which are pled herein on

I information and belief:

1. FOR A FIRST, SEPARATE AND DISTINCT DEFENSE, this answering
defendant alleges that plaintiff’s complaint and each alleged cause of action therein, fails to state
facts sufficient to constitute a cause of action as to this answering defendant.

2. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant alleges that at the times and places mentioned in the complaint, plaintiff was careless,

|
reckless and negligent in and about the matters and things alleged in the complaint, which said

carelessness, recklessness and negligence concurred in point of time with the alleged negligence of
defendant, if any there may have been, and legally caused and/or contributed to whatever injury
and/or damage plaintiff may have sustained, if any, and recovery by plaintiff, if any, should be

|
proportionately reduced according to the percentage of fault of plaintiff.

3. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant alleges that, in addition to the aforementioned negligence of plaintiff, any injury and/or
damage incurred by plaintiff was directly and legally caused and contributed to by the negligence
and/or fault of third persons or parties.

| 4. FORA FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering

defendant is informed and believes and thereupon alleges that plaintiff did, with full knowledge of
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the facts; dangers, and consequences of their own actions or inaction, and of the actions or inaction
of defendant, expressly, impliedly, and voluntarily accept the risk incident thereto.

5. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant is informed and believes and thereupon alleges that at the times and places alleged in the
complaint, plaintiffwas engaged in a joint and common enterprise with other persons or parties; that
the negligence or fault of plaintiff and each such other person or party is imputed to the other; that
plaintiff and each of the other persons or parties was careless, reckless and negligent in and about
thematters and things alleged in the complaint, which said carelessness, recklessness and negligence
concurred in point of time with the alleged negligence of defendant, if any there may have been, and
legally caused and/or contributed to whatever injury and/or damage plaintiff may have sustained, if
any.

6. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant is informed and believes and thereupon alleges that plaintiff, by the exercise of reasonable
effort and/or care, could have mitigated the damages elleged to have been suffered, but plaintiffhas
failed, neglected and refused, and continues to fail and refuse, to exercise reasonable effort to
mitigate the damages, if any.

7. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant is informed and believes and thereupon alleges that plaintiff could have avoided damages
by reasonable effort or expenditure,

8. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant is informed and believes and thereupon alleges (1) this answering defendant took
reasonable steps to prevent and correct the condt_zct alleged in plaintiff’s complaint herein;
(2) plaintiff unreasonably failed to use preventative and corrective measures that this answering
defendant provided; and (3) reasonable use of this answering defendant’s procedures would have
prevented the harm alleged in plaintiffs complaint herein.

9. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant alleges that the contract in issue between this answering defendant and plaintiff was

unconscionable at the time it was made and therefore unenforceable. In the alternative, application
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of any and all unconscionable contract provisions should be limited so as to avoid any unduly
oppressive result. ’

10. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant alleges that the contract in issue between the this answering defendant and plaintiff
contained non-negotiable terms and conditions which exclusively benefitted the plaintiff to the
detriment of this answering defendant. As such, the contract is one of adhesion; any ambiguities in
the terms and conditions must be resolved against plaintiff as the drafter and contract must be
enforced, if at all, in accordance with the reasonable expectations of defendant.

11. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering |
defendant alleges that the con ntract in issue between this answering defendant and plaintiff contains
vague, overbroad, unclear and ambiguous terms and conditions. These terms must be interpreted
against plaintiff as drafter and in light of the reasonable expectations of defendant.

12. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant alleges thatthe purported contract is not supported by additional consideration. Therefore,
it fails to qualify as a supplemental or substituted agreement and is void as a matter of law.

13. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant alleges that at notime mentioned herein did plaintiff, its agents, servants, representatives,
or predecessors in interests, rely on any promises, warranties, express or implied, or representations
which may have been made by this answering defendant in connection with the services which it is
alleged to have performed under the terms of the contract.

14. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant alleges that the plaintiff has engaged in conduct with respect to the activities and/or
property which are the subject of the complaint, and by reason of said activities and conduct, is
estopped from asserting any claim or damages or seeking any other relief against this answering
defendant.

15. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant alleges that the plaintiff has engaged in conduct and activities sufficient to constitute a
waiver of any alleged breach of contract, negligence or any other conduct, if any and each of which
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are herein denied.

16. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answerinig
defendant alleges that duc to its tardiness in asserting its purported right to recover, plaintiff’s cleim
should be barred by the equitable doctrine of laches.

17. FOR A FURTHER, SEPARATE AND DISTINCT DEFENSE, this answering
defendant alleges that plaintiff’s complaint, and each cause of action set forth therein, is barred by
applicable statute(s) of limitations, including but not Jimited to those set forth within Code of Civil
Procedure Section(s) 337, 337.1, 337.15, 338, 339, 340 and/or 343,

WHEREFORE, this answering defendant prays that plaintiff take nothing' by way of
plaintiff’s complaint and defendant goes hence with defendant’s costs of suit, and for such other and

further relief as the Court decms proper.

BORTON PETRINL LLP

DATED: May 27, 2011 %%/ M
. By )

Robert f. dert
Attornels $or Defendant Robert Gray & Associates
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1 VERIFICATION ,
2 I, Robert J. Gundest, am counsel of record for defendant ROBERT GRAY &
3 ASSOCIATES, a defendant in the above-referenced action and, pursuant to Rule 7.103(c) of the
4 California Rules of Court and Code of Civil Procedure Section 446, I am executing this
5 Verification on its behalf since my client is absent from the county where I have my office. I
6 have read the foregoing ANSWER OF DEFENDANT ROBERT GRAY & ASSOCIATES
7 TO PLAINTIFF’S COMPLAINT and know the contents thereof, I am informed and believe
8 that the matters expresséd therein are true and on that ground allege that they are true.
9 1 declare under penalty and perjury under the laws of the State of California that the
10 foregoing is true and correct. Executed this 27th day of Mayl, 2011, at Sen Francisco, Califomnia.
11
12 Robertf. drélt, on behalf of Defendant
13 ROBERT GRAY & ASSOCIATES
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